INTRODUCTION
Globalisation and the expansion of international trade have led to a considerable expansion of the scope of commercial matters which are capable of settlement by arbitration. This development notwithstanding, the concept of arbitrability remains a controversial but an important subject. The international impact and dynamics of arbitrability has made it an important subject for discussion in international commercial arbitration. 1 The concept has the potential to affect the validity of an arbitration agreement, strip an arbitrator of jurisdiction to determine a matter in spite of party agreement or derail enforcement of an award. There is evidence that in Europe and America, the effect of public policy as a determinant of what is arbitrable is waning. 4 The implication is that public policy is no longer a bar to arbitration but remains one of the legal considerations at the award stage or during enforcement of the award. It also signals a further widening of the scope of matters which are arbitrable.
Relying on relevant literature and arbitration laws, this study draws a comparison between arbitrability and its relationship with public policy in Europe and America on one hand, and the trend in Africa in an attempt to critically investigate the extent to which States in Africa are willing to extend the scope of subject-matters capable of resolution by arbitration. This study is important for a number of reasons. First of all, it is imperative that foreign entities involved in transnational commercial transactions in Africa become aware that the scope of subjects which are arbitrable in Europe are not necessarily the same as those in the African jurisdictions where they may be transacting business. In selecting arbitration as a preferred dispute resolution method, parties need to be aware of the extent to which disputes which arise out of their respective transactions will be arbitrable. Secondly, it is important that parties seeking to enforce their awards in a jurisdiction in Africa are aware of possible challenges under the New York Convention as a result of the relatively distinct scope of what may be arbitrable in the African context. Finally, there is a gap in the literature on the African perspective of arbitrability generally and the role of public policy in the determination of what is non-arbitrable.
The paper is divided into five sections. The first section provides a brief overview of the concept of arbitrability. The second section surveys the current trend and relationship between arbitrability and public policy in the European and American contexts. This is followed by an examination of the trend in Africa. Under this third section, approaches to the regulation of international arbitration, in general, and arbitrability specifically are explored. Then there is an examination of the scope of non-arbitrable matters on the continent. The fourth section discusses some of the key issues which emerge from the material on arbitrability from Africa, how they compare with the trends in Europe and the persisting role of public policy. The final section pulls together conclusions from the discussions.
II. ARBITRABILITY
A dispute is arbitrable if it is 'capable of settlement by arbitration '. 5 This definition implies that there are disputes which are incapable of resolution by arbitration. Disputes may be non-arbitrable for different reasons. States wielding power to determine how disputes arising from transactions in their jurisdictions are resolved may exclude certain matters from the private process of arbitration for reasons including public interest, public policy and the need for judicial protection. 6 In such instances, a dispute may be arbitrable or nonarbitrable simply on the basis of the subject-matter involved. 7 Traditionally, this is the sense in which the concept of arbitrability has been used. 8 Viewed broadly, this is not the only reason why a specific dispute involving specific individuals and entities may not be capable of resolution by arbitration. As a consensual process, arbitration can be utilised as a dispute resolution process only if parties expressly or by implication 9 consent to use the process.
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Where there is no evidence of an agreement, disputes may be incapable of settlement by arbitration -it has been argued that such disputes will be nonarbitrable.
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Similarly, disputes outside the scope of the agreement to arbitrate are non-arbitrable, in principle, not as a result of a statutory injunction but 5 See the New York Convention (n2), Articles II (1) and V (2) (a); the UNCITRAL Model Law (n2) Articles 34(2)(b) and 36(1)(b)(i) 6 Further, Böckstiegel has argued that the concept of arbitrability should be view broadly beyond an objective criterion which focuses on subjectmatter; there is a place for a subjective criterion which focuses on the capacity of parties to an arbitration agreement.
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In his view, lack of requisite legal capacity, though not traditionally considered a matter for arbitrability, will eventually make certain disputes incapable of settlement by arbitration even in the context of international arbitration.
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The import of the foregoing is that the concept of arbitrability has different dimensions and may arise in different circumstances in the context of arbitration. The question whether a dispute is capable of settlement by arbitration can thus, be answered by looking at four different aspects of the arbitration process namely the subject matter of the arbitration, the existence or otherwise of an arbitration agreement, the scope of the agreement and the capacity of the parties. This study focuses mainly on arbitrability in the traditional sense, that is, as it relates to the subject-matter of arbitration -this is the sense in which the term is used in the New York Convention and the UNCITRAL Model Law. Even so, in the African context, it appears that the laws which define arbitrability and non-arbitrability often embrace both the objective and subjective dimensions of the concept. Consequently, some reference in this work to the subjective dimension of arbitrability in the African context is inevitable. states, different approaches, often influenced by public policy considerations, 16 have been adopted by states.
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This also means a subject matter arbitrable in one jurisdiction may not be arbitrable in another. The effect is that there is likely to be confusion as to the arbitrability of a matter in the context of international arbitration. 18 Consequently, parties to arbitration are free to contest the arbitrability or otherwise of a pending claim.
In the context of international arbitration, the governing law for arbitrability will depend on a number of factors including the time it is raised. If raised in the course of the arbitration proceedings as a jurisdictional challenge or in defence to a claim, there are several possible sources of law which may apply. These include the law governing the arbitration agreement or the law of the seat of the arbitration.
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When the issue of arbitrability is raised at the stage of recognition and enforcement, Article V (2) (a) of the New York Convention 20 implies that the law of the forum of enforcement shall apply. 21 However, the question is not as simple as it appears. A tribunal dealing with the question of arbitrability even in the course of the arbitration cannot overlook and thus, may take into account the law of the place of enforcement for practical reasons.
22
A question of arbitrability may be determined either by an arbitral tribunal or a designated national court.
23
It is widely accepted both domestically and internationally that the tribunal has power to determine its own jurisdiction under the competence-competence principle. as is the case under section 32 of the English Arbitration Act, 1996; and finally, when the question of arbitrability is raised as a defence to the enforcement of an award under the New York Convention.
III.

ARBITRABILITY AND PUBLIC POLICY: TRENDS IN EUROPE AND AMERICA
The concept of public policy is notoriously difficult to define due to its vague confines and characteristic lack of uncertainty.
26
Nevertheless, it has played a major role in both domestic and international legal discourse on arbitration. have intended any dispute arising out of the relationship into which they have entered or purported to enter to be decided by the same tribunal. The clause should be construed in accordance with this presumption unless the language makes it clear that certain questions were intended to be excluded from the arbitrator's jurisdiction. 45 There are instances where courts have held in some European jurisdictions that particular types of dispute are not arbitrable 46 but generally, the scope of arbitrable matters has widened considerably, partly as a result of the gradual chipping away of the influence of public policy on what may be submitted to arbitration. 47 Historically, public policy has been a key consideration in the determination of arbitrability.
48
In America and Europe, the last three decades have witnessed a remarkable reversal of this trend through judicial pronouncements on arbitrability of public policy issues.
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The traditional position precluding arbitrators from dealing with public policy disputes has now given way to a view that the application of public policy rules should not be the sole preserve of judges, arbitrators can do the same. Nevertheless, even with countries in Europe where it is thought that the role of public policy in the determination of arbitrability is waning, it can be argued that public policy considerations still underpin either overtly or covertly some provisions on non-arbitrability.
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IV.
TRENDS Developments on arbitrability and non-arbitrability in Africa can be gleaned mainly from national legislations, the limited case law on the subject and legal writings. In this study, the arbitration laws of thirty-six countries in Africa were explored for information on the varied legislative approaches towards regulating the issue of arbitrability, subject matters which are arbitrable or non-arbitrable, and the extent to which public policy still remains an important consideration.
Where relevant judicial authority exists, this is discussed together with the relevant legislative provision.
(a) Approaches to Arbitrability
Growing influence of international arbitration as a means of resolving international commercial and investment disputes has made it imperative for African legislatures to take note. Current legislations across the continent reflect common acceptance of arbitration as a means of resolving both domestic and international disputes. Some judicial decisions from the continent confirm this position on arbitration.
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There is a strong indication from a number of recent judicial pronouncements on arbitration, party autonomy and the right of the courts to interfere in the arbitration process in South Africa that generally, the courts will look favourably at arbitration and arbitral awards whether domestic or foreign. has observed that the acceptance of international arbitration has been mainly driven by a desire to attract investment and trade. He argues that, …most developing countries involved in negotiating international business transactions recognise the virtual inevitability of international commercial arbitration. Indeed, the acceptance of international arbitration has become an invariable ingredient of the liberalization package which developing countries provide as a sine qua non of their strategies to attract foreign investment, technology, international finance and foreign trade. , the South African Supreme Court of Appeal observed that giving due deference to arbitral awards is a long standing practice of the courts dating back to the early nineteenth century.
Notwithstanding the common acceptance of arbitration as a means of resolving disputes, arbitration laws on the continent reveal deep theoretical divisions in the approaches to regulation of international arbitration. There is a view that all arbitrations are, in a sense, national in character and governed principally by the procedural rules of the seat of the arbitration. 56 In that sense, there appears to be no justification for making one set of rules for domestic arbitration and another for international arbitration. Principles deemed beneficial to international arbitration must be equally beneficial to domestic arbitrations. A typical example of arbitration laws which reflect this view is the Alternative Dispute Resolution Act 2010 of Ghana. 57 Another view argues that international arbitration is distinct from domestic arbitration and thus requires separate rules. 58 There is a recognition that the validity and effectiveness of international arbitration does not depend solely on domestic laws of a single jurisdiction.
59
Having separate provisions on international arbitration based on well-known and widely accepted principles such as those under the UNCITRAL Model Law gives assurance of validity and effectiveness of an award and also inspires confidence in foreign parties.
60
Majority of modern arbitration laws in Africa tend to take the middle ground for reasons including the need for investment and trade 61 and recognition of the peculiarities of international arbitration. Consequently, they tend to have separate provisions on domestic and international arbitration (all in a single legal document) with varying differences in the extent of regulation.
The differences in approach to regulation of arbitration are also mirrored in how the question of arbitrability is addressed. Asouzu 
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The third approach to arbitrability canvassed by Asouzu entails providing general definitions of subject matters that are arbitrable without any limitations.
The distinctiveness of the various approaches to arbitrability runs deeper than merely sticking to the scope provided under the UNCITRAL Model law or having a customised scope; it has theoretical connotations. Generally, arbitration laws with stronger emphasis on international arbitration take a liberal view of arbitrability and have limited or hardly any express provisions on nonarbitrability.
68
This is because international arbitration is often limited to subject matters that are commercial in character which are largely arbitrable across the African continent even at the domestic level. The International Arbitration Act 2008 69 of Mauritius is an example of standalone legislations on international arbitration with a liberal position on arbitrability.
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The Act provides virtually no limits on arbitrable disputes. It states that where jurisdiction is conferred on a court concerning a matter, it does not necessarily imply that such a matter is incapable of settlement by arbitration. In effect, matters over which the courts have jurisdiction can equally be the subject matter of arbitration, unless expressly exempted. 68 The 1997 Draft International Arbitration Law of South Africa is an exception here. Under the proposed section 6, matters relating to status and arbitration agreements contrary to public policy were to be non-arbitrable. 69 Act No.37 70 The long title of the Act states that it is '[a]n Act to promote the use of Mauritius as a jurisdiction of choice in the field of international arbitration, to lay down the rules applicable to such arbitrations and to provide for related matters'. S 3(1)(c) (i) states that its provisions apply solely to international arbitration with a minor exception 71 The organisation for the Harmonisation of Business laws in Africa. sixteen signatory countries.
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It has as its goal harmonisation of arbitration laws in member states and therefore abhors any act which can potentially stifle this effort. Under the Uniform Act, states and public entities are permitted to arbitrate their disputes and are barred from invoking 'their own law to contest the arbitrability of the claim, their authority to sign arbitration agreements or the validity of the arbitration agreement'. 73 With the strong international focus, it is not a surprise that the OHADA Uniform Act has little or no tolerance for national laws on arbitrability.
Similarly, arbitration laws which are less emphatic on separate rules for international arbitration have more elaborated provisions on non-arbitrability. 74 Arbitration laws with distinct provisions on domestic and international arbitration tend to provide for arbitrability, non-arbitrability or both. 75 It is instructive that for most of these laws, arbitrability and non-arbitrability are covered under provisions applicable mainly to domestic arbitration. 76 In some other instances, the non-arbitrability provisions are part of the common clauses applicable to both domestic and international arbitration.
(b) Non-Arbitrable disputes
Across the continent, there are many disputes which are non-arbitrable. These can be categorised into, at least, four groups namely disputes on status and capacity-related issues, disputes relating to protected persons and institutions such as the family, disputes affecting subject matters which relate to the state or public interest and disputes falling into the category herein referred to as 'generic exemptions'. Two categories of disputes come under the first group of non-arbitrable matters namely status-related disputes (that is, disputes about the legal personality of a person, natural or artificial) 78 and capacity-related disputes (that is, disputes about a person's capacity to acquire rights and obligations). In many African countries, disputes relating to status and capacity 72 Similarly, the Zimbabwe Arbitration Act permits such matters to be settled by arbitration with leave of the High court. 94 Again, there are generally no blanket exemptions on consumer, bankruptcy and related commercial transactions. Section 38 of the Kenyan Arbitration Act, 1995 is deliberately designed to ensure that where necessary, bankruptcy proceedings could be settled by arbitration. These 'partial' exemptions are indications that these exempted matters could be arbitrable when certain public interest concerns are properly addressed. In this sense, these African arbitration statutes are as liberal as the prevailing practice in Europe and America on similar subject matters.
The third category of non-arbitrable matters relate to the State and public interests matters. Examples of these subject matters could be found under 88 such as minors, persons with legal disabilities generally and consumers 89 See also the Namibian Arbitration Act 42 of 1965, s.2 and the Zimbabwean Arbitration Act, 1996, s.4. cf The Ethiopian Civil Code, Title XX Chapter 2, Article 722ff which states that conflicts in cases relating to marriages, divorces and irregular unions are arbitrable. 90 Save where there is a leave of court to refer such matters to arbitration 91 Unless the minor or the person with legal incapacity is represented by a competent person -See section 6(2) (g) 92 Title XX Chapter 2, Article 722ff 93 The Zambia Arbitration Act, 2000, s6 (2) (g). 94 The Zimbabwe Arbitration Act,1996,s.4(2)(e) 95 See also the Arbitration Act of Malawi,1967, s.5 96 See the International Arbitration Act (of Mauritius) No. 37 of 2008, s.8 (1) which provides as follows: Where a contract contains an arbitration agreement and a person enters into that contract as a consumer, the arbitration agreement shall be enforceable against the consumer only if the consumer, by separate written agreement entered into after the dispute has arisen, certifies that, having read and understood the arbitration agreement, he agrees to be bound by it. various arbitration legislations in Africa. For instance, section 1 of the Alternative Dispute Resolution Act, 2010 (Act 798) of Ghana states that the Act applies to all matters except those that relate to '(a) the national or public interest; (b) the environment; (c) the enforcement and interpretation of the Constitution; or (d) any other matter that by law cannot be settled by an alternative dispute resolution method.' 97 The Liberia Commercial Code contains similar provisions. It states that the chapter of the code on arbitration does not apply to matters 'involving the determination of liability for the commission of a crime, 98 a tort, environmental pollution or matters relating to the public interest or the Constitution'. 99 Compared to earlier categories of non-arbitrable subject matters in the African context, this category poses a greater challenge because it entails matters which are less specific in scope and have the greatest potential to influence commercial transactions. Further, disputes in this category tend to fall within the class of disputes which cannot be 'compromised lawfully by way of accord and satisfaction'. an arbitral award was set aside on the ground that a dispute on interpretation and application of a number of tax and tax-related legislations 102 was not arbitrable. Subsequently, the Court of Appeal had the opportunity to make a definite pronouncement on this principle in the case of Statoil (Nig) Ltd v. Nigerian National Petroleum Corporation 103 but was less specific on the issue of arbitrability. In this case, one of the questions which the court had to address was whether disputes arising from the Petroleum Profit Tax Act and other tax legislations could be the subject matter of arbitration. Even as the court emphasised the importance of party autonomy and choice, it also observed that under the relevant laws of Nigeria, especially section 34 and 35 of the Arbitration and Conciliation Act,1988 (as amended) not every dispute can be the subject matter of arbitration agreement especially if such a move will violate the Constitution or a legislation.
As states and public entities increasingly become involved in international economic transactions, the question remains as to the extent to which matters relating to public or national interest could remain outside the scope of arbitrable matters; this is especially so since states are themselves parties to transactions which incorporate arbitration as means of dispute resolution.
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Drawing a line in such matters poses a difficulty. Can a dispute arising out of a transaction involving a state and a private entity over the refurbishment of a power barge at a time when a country is experiencing power crisis constitute a matter relating to public or national interest? 105 Will such a matter be arbitrable?
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Then there is the issue of the scope of matters relating to constitutional interpretation and enforcement. 107 If a dispute arises in the context of a commercial transaction as to whether there has been a breach of a constitutional provision, 108 can such a dispute be resolved by arbitration, for instance, under the Ghana ADR Act? 109 Assuming that an international arbitral tribunal makes an award in this matter; can the enforcement of the award in Ghana be challenged on the basis of non-arbitrability under Article V of the New York Convention? 110 Even more nebulous are the matters which come under the category called 'generic exemptions'. The challenge posed by this category is essentially a question of latitude. There are significant numbers of arbitration laws which employ generic phrases to classify arbitrability. The OHADA Uniform Act, like many other arbitration legislations deriving from the civil law tradition, provides that natural persons and corporate bodies can submit to arbitration disputes on rights of which they have free disposal. 106 This is a real story involving an African country and currently the subject matter of international arbitration. So the answer to this question is yes. 107 This is examined in detail under the section on arbitrability and public policy in Africa below.
108 E.g. where an agreement which is the subject matter of a dispute is alleged not to have complied with a constitutional requirement to obtain legislative approval -Article 181(5) of the 1992 Constitution of Ghana requires that international business and economic transactions to which the government is a party should receive parliamentary approval. 109 In the Ghanaian case of A-G v Balkan Energy (Ghana) Limited & Ors (the Balkan Energy Case) [2012] 2 SCGLR 998 the Supreme Court declared an international transaction unconstitutional as it failed to comply with the requirements of Article 181(5) of the 1992 Constitution of Ghana. In the meantime, disputes arising under this international transaction are the subject-matter of international arbitration. It remains to be seen how the Supreme Court's pronouncement on the effect of the constitutional violation on the transaction will be treated by the arbitral tribunal. on international arbitration states that matters arising out of 'juridical relationships as to which parties have the capacity to settle' are arbitrable. 113 The difficulty with these phrases is that subject matters within their scope are not readily ascertainable. This is also the case for instances where generic phrases are used to indicate non-arbitrability. Article 11 of the arbitration law of Egypt, 1994 provides that arbitration is not permitted in matters 'which cannot be subject to compromise'. Under Morocco's arbitration law, a personal right that cannot be subject-matter of commerce is not arbitrable. 114 Matters 'that by special law shall be submitted exclusively to a judicial court…' and 'those that relate to inalienable or non-negotiable rights' are non-arbitrable under the law of Mozambique. …as with other contracts, should the arbitration agreement contain a provision that is contrary to public policy in the light of the values of the Constitution, the arbitration agreement will be null and void to that extent (and whether any valid provisions remain will depend on the question of severability).
(c) Arbitrability and Public policy in Africa
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Where no express reference is made to public policy, the rationale for exempting certain categories of disputes from arbitration still points to basic morality and justice. Given the importance of the family as a basic unit of society and the vulnerabilities of minors and persons with legal disabilities, it is understandable that matters relating to these categories are considered deserving of the protection of the law.
Though difficult to define, principles which constitute public policy may fall into, at least, four different categories namely mandatory laws, 122 fundamental principles of law, public order or good morals and national interest.
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For African countries with Constitutions, principles of law contained in these documents constitute the fundamental principles of law.
124
A violation of such principles is considered inimical to the security and welfare of the state. Consequently, these principles take precedence over all other laws. In a ruling on a matter involving a violation of a provision of the current Constitution of Ghana in the course of an international commercial transaction, the Supreme Court of Ghana speaking through Date-Bah JSC observed as follows: Disputes entailing violation of most constitutional provisions will fall within the category of principles referred to as 'fundamental principles of law' and thus will come under the scope of public policy. In the Kenyan case of Christ for all Nations v Apollo Insurance Co Ltd, 126 Rangera J. defined public policy in the context of the recognition and enforcement of a foreign award in Kenya as entailing any award which is 'inconsistent with the constitution or other laws of Kenya, whether written or unwritten; or inimical to the national interest of Kenya; or contrary to justice and morality'. will qualify as matters of public policy in the African context. On the issue of the application of public policy in the context of arbitration, there is evidence that the courts are careful to apply such principles sparingly and in clear cases, bearing in mind the uncertainty that frequent application of such principles could introduce to commercial transactions. 128 Again, there is some indication that the courts may apply public policy restrictively in case of international awards. 129 
V. DISCUSSION
The position of African countries on arbitrability, to a large extent, reflects the divergent legal systems on the continent. The fifty-three unique legal systems on the continent have their roots in at least four distinct legal traditions namely, the common law, civil law, customary law and sharia law. These legal systems employ different legislative approaches in dealing with the question of arbitrability and non-arbitrability. 130 Legal systems based on the civil law tradition tend to delineate the boundaries of disputes that are arbitrable generally by reference to rights which the parties have the capacity to dispose. 131 In this regard, the approach to arbitrability adopted by these legal systems is similar to that of most countries in continental Europe.
132
In the main, most commercial disputes are arbitrable in Africa as is the case in Europe and America. Further, it appears most questions on arbitrability are raised not at the initial stages of the process of arbitration but during a challenge of an award or the recognition and enforcement of same.
Beyond these similarities, there are areas of divergence between Africa on one hand and Europe and America on the other. Three of these differences are briefly outlined. Firstly, current issues on arbitrability in Africa differ considerably from those in Europe and America. In Africa, questions of arbitrability may arise in relation to disputes concerning constitutional interpretation and enforcement, public or national interests, crime, environmental issues and public policy. In Europe and America, current issues on arbitrability relate to disputes concerning patents and trademarks, insolvency, antitrust and competition laws, fraud and bribery and corruption. For instance, the general position on a transaction (which is the subject matter of arbitration) alleged to have as its object fraud or bribery and corruption in Europe and America is that fraud will not deprive an arbitral tribunal of the power to determine such a dispute; such an allegation, if proved will have to be considered by the tribunal as part of its award. 133 It is submitted that this view is based, in part, on the belief that arbitrators are capable and have the requisite training and general sense of duty to apply the relevant law taking into account the public interest or policy dimension of a matter. This may not be the experience of many countries in Africa. For instance, in BJ Exports & Chemical Processing Co. v. Kaduna Refining and Petrochemical Co, 134 the Nigerian Court of Appeal upheld the decision of the High Court revoking the authority of the arbitrator and the arbitration agreement on the basis of fraud.
Secondly, the developments on arbitrability in Europe and America have been largely driven by judicial interpretation which has favoured the presumption of arbitrability. 135 The story in Africa is different. Whilst there is evidence of growing jurisprudence on the challenge of arbitral awards and the recognition and enforcement of foreign awards, there has been comparatively little by way of judicial decisions on arbitrability in relation to international arbitrations on the continent. This may be due to the marginal opportunities available to African courts to develop arbitration jurisprudence in this area.
The erosion of the concept of arbitrability in Europe and America has also been on the basis of arguments exploring the real rationale of the concept of arbitrability. It has been argued that the question of arbitrability has to do with the natural limitations of arbitration as a dispute resolution mechanism of consensual character. 136 Using arbitration to determine third party disputes or matters of public nature will be in conflict with the very nature of the process. 137 This rationale for arbitrability gives rise to the need for states to make decisions on what disputes can justifiably be settled by arbitration. In making such decisions, the question of the legitimacy of the process of arbitration and the role of the arbitrator also arises. Unlike judges who are formally appointed under law by the state to carry out judicial functions, arbitrators are appointed by private individuals or entities and are not bound by law to protect the public or the state against morally offensive and unjust actions or, indeed, consider policy implications of their decisions.
These considerations (that is, the natural limitations of arbitration as a consensual process and the legitimacy and role of the arbitrator) are among the vital factors which may weigh on the mind of African law makers enacting laws on arbitrability. Within the context of strong perception of bias against African states involved in international arbitration 138 and a misperception about the competence and roles of arbitrators, there is a good reason why arbitrators may not be accorded the same legitimacy that judges enjoy in Africa. Armfelt captured the rationale for this argument in the following terms:
International arbitration converts disputes with significant legal, regulatory and policy dimensions into purely private contractual disagreements. Courts, whose duty it is to administer justice pursuant to law and policy, are replaced with private panels that often see their mission as merely to settle disagreements in accordance with 'general' legal principles and prevailing business practices that favour transnational corporations. This type of private justice inevitably ignores the legitimate regulatory interests of concerned states.
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In this context, merely vouching for the neutrality of arbitrators or indeed asserting that the procedures meet the requirements of due process will not be sufficient. Consequently, arbitrability defined on the basis of public policy ultimately becomes a safeguard of national interests. African states are hesitant to entrust issues of public policy and national interest into the hands of arbitrators who may serve different interests. The concept of arbitrability provides these states with the opportunity to maintain control over important issues affecting their existence and welfare through recourse to their respective judiciaries. The implication of the foregoing argument is that the question of arbitrability has a contextual dimension and this is often ignored in the discussion on the relationship between public policy and the concept of arbitrability.
VI. CONCLUSION
The concept of arbitrability is an enigma. In one sense, it appears insignificant in view of the fact that commercial matters are generally arbitrable in many countries in the world.
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In another sense, this conclusion leads to the question as to why such an 'insignificant' concept still commands the attention of scholars and engenders controversies both in academia 141 and in practice. The significance of the concept of arbitrability has been immortalised by Article V (2) (a) of the New York Convention. Similarly, Article 34(2) (a) (i) of the UNCITRAL Model Law has been widely incorporated into many arbitration laws across the globe implying that national courts determining applications for recognition and enforcement of foreign awards still have power to refuse enforcement on the basis that the subject matter of the arbitration is not capable of settlement by arbitration in the jurisdiction concerned. In effect, even if the concept of arbitrability does not succeed in stopping the hand of a tribunal from determining a matter, it may end up stifling the enforcement of its handiwork, the award.
Given the significance of the concept of arbitrability, it is vital that business entities involved in international transactions do not erroneously generalize knowledge of what pertains in Europe and America across all jurisdictions and regions of the world. In Africa, a number of trends on arbitrability are discernible. Most commercial disputes are generally arbitrable and this observation generally aligns with practice in Europe and America. Beyond this, there are three significant differences in the areas of scope of subject matter, approaches to arbitrability regulation and the role of public policy. Firstly, subject-matters which are non-arbitrable in Africa are comparatively broader in scope and differ in terms of subject matters of interest. Commercial disputes may be embroiled with public interest, constitutional interpretation, tort or other non-arbitrable issues, especially so when a state or a public body is a party to such a dispute.
Secondly, the approaches to regulating the question of arbitrability differ. Judicial activism which has transformed the arbitrability 'landscape' in Europe and America are generally absent or, at best, still emerging in Africa. Two trends are observable from the legislative approaches adopted by African states. Generally, a distinction is maintained between domestic and international arbitration. Where there is legislative emphasis on international arbitration, issues of non-arbitrability are generally muted. Even so, there is clear indication that many African countries are unwilling to do away with rules on non-arbitrability in the context of domestic arbitration, and in some cases, even in the context of international arbitration. The rationale for this practice is linked to the third significant difference between practice in Africa on one hand and Europe and America on the other, namely the role of public policy in deciding what is non-arbitrable. Public policy is considered a vital safeguard for many African countries against perceived 'biased arbitral tribunals' who may have as their main objective the satisfaction of commercial interests. Thus, the determination of the question as to what is or is not arbitrable does not depend solely on the natural boundaries or limitations of arbitration but also a desire to safeguard national legal, institutional and economic interests. Could it be that the dirge of non-arbitrability has been sung too soon? 142
